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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

July 19, 2004

Ms. Laura C. Rodriguez

Walsh, Anderson, Brown, Schulze & Aldridge, P.C.
P.O. Box 460606

San Antonio, Texas 78246-0606

OR2004-5971
Dear Ms. Rodriguez:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 205528.

The Comal Independent School District (the “the school district”) received a request for five
items of information. You indicate that the school district is willing to release to the
requestor portions of the requested information. You claim that portions of the information
in the requested investigation files are excepted from disclosure under sections 552.101,
552.117 and 552.130 of the Government Code. You have submitted for our review one
investigation file, which you say is a representative sample of the approximately 56
investigative files that are responsive to the request.’ We have considered the exceptions you
claim and reviewed the submitted information.

Included among the documents you seek to withhold is an accident report form that appears
to have been completed pursuant to chapter 550 of the Transportation Code. See Transp.
Code § 550.064 (officer’s accident report). Section 550.065(b) of the Transportation Code
states that except as provided by subsection (c), accident reports are privileged and
confidential. Section 550.065(c)(4) provides for the release of accident reports to a person
who provides two of the following three pieces of information: (1) date of the accident; (2)
name of any person involved in the accident; and (3) specific location of the accident. Id.
§ 550.065(c)(4). Under this provision, the Department of Public Safety or another

'We assume that the "representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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governmental entity is required to release a copy of an accident report to a person who
provides the agency with two or more pieces of information specified by the statute. Id.
In the situation at hand, the requestor has not provided the department with two of the
three pieces of information. Thus, you must withhold the accident report under
section 550.065(b).

Section 552.101 of the Government Code excepts from disclosure information considered
to be confidential by law, either constitutional, statutory, or by judicial decision. See Gov’t
Code § 552.101. Section 552.101 encompasses information that is protected from disclosure
by other statutes. You raise two federal statutes for portions of the information.

You claim that the driver information in exhibits 11 through 13 is excepted from disclosure
pursuant to section 552.101 of the Government Code in conjunction with section 31306 of
title 49 of the United States Code and section 382.405 of title 49 of the Code of Federal
Regulations. Section 31306 relates to alcohol and controlled substances testing for operators
of commercial motor vehicles. Section 31306(b) provides in part:

(b) Testing program for operators of commercial motor vehicles. - (1)(A)
In the interest of commercial motor vehicle safety, the Secretary of
Transportation shall prescribe regulations that establish a program requiring
motor carriers to conduct preemployment, reasonable suspicion, random, and
post-accident testing of operators of commercial motor vehicles for the use
of a controlled substance in violation of law or a United States Government
regulation and to conduct reasonable suspicion, random, and post-accident
testing of such operators for the use of alcohol in violation of law or a United
States Government regulation. . . .

49 U.S.C. § 31306(b)(1)(A). Section 31306(c) pertains to testing and laboratory
requirements and provides that

[i]n carrying out subsection (b) of this section, the Secretary of Transportation
shall develop requirements that shall -

(7) provide for the confidentiality of test results and medical
information (except information about alcohol or a controlled
substance) of employees, except that this clause does not
prevent the use of test results for the orderly imposition of
appropriate sanctions under this section].]

Id. § 31306(c)(7). Federal regulations clarify the extent to which test results pertaining to
operators of motor vehicles are confidential. Section 382.401 of title 49 of the Code of
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Federal Regulations, titled “Retention of records,” requires employers to retain certain
records pertaining to alcohol and controlled substances testing. See 49 C.F.R. § 382.401.
Section 382.401 provides in part:

(a) General requirement. Each employer shall maintain records of its alcohol
misuse and controlled substances use prevention programs as provided in this
section. The records shall be maintained in a secure location with controlled
access.

(b) Period of retention. Each employer shall maintain the records in
accordance with the following schedule:

(1) Five years. The following records shall be maintained for a
minimum of five years:

(i) Records of driver alcohol test results indicating an alcohol
concentration of 0.02 or greater, [and)

(i) Records of driver verified positive controlled
substances test results[.]

(3) One year. Records of negative and canceled controlled
substances test results (as defined in part 40 of this title) and alcohol
test results with a concentration of less than 0.02 shall be maintained
for a minimum of one year.

Id. Section 382.405 oftitle 49 of the Code of Federal Regulations, titled “Access to facilities
and records,” provides in part:

(a) Except as required by law or expressly authorized or required in this
section, no employer shall release driver information that is contained in
records required to be maintained under § 382.401.

(h) An employer shall release information regarding a driver's records as
directed by the specific written consent of the driver authorizing release of the
information to an identified person. Release of such information by the
person receiving the information is permitted only in accordance with the
terms of the employee's specific written consent as outlined in § 40.321(b) of
this title.
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Id. § 382.405(a). Section 382.405 also specifies the circumstances under which an employer
may release test results. See id. § 382.405(b)-(g)-

You indicate that the submitted driver information is maintained by the school district in
accordance with section 382.401 of title 49 of the Code of Federal Regulations and is subject
to section 382.405. Based on your arguments and our review of the submitted information,
we agree that the submitted information is confidential under section 31306 of title 49 of the
United States Code and under section 382.405 of title 49 of the Code of Federal Regulations.
You do not inform us that any written consent has been given with respect to the disclosure
of the submitted information. Accordingly, we conclude that the school district must
withhold the driver information in exhibits 11 through 13 pursuant to section 552.101 of the
Government Code.

Your section 552.101 claim is also based on the federal Family Educational Rights and
Privacy Act of 1974 (“FERPA”).2 See 20 U.S.C. § 1232g. FERPA provides that no federal
funds will be made available under any applicable program to an educational agency or
institution that releases personally identifiable information (other than directory information)
contained in a student’s education records to anyone but certain enumerated federal, state,
and local officials and institutions, unless otherwise authorized by the student’s parent. See
id. § 1232g(b)(1). “Educationrecords” means those records that contain information directly
related to a student and are maintained by an educational agency or institution or by a person
acting for such agency or institution. /d. § 1232g(a)(4)(A). You also raise section 552.114
of the Government Code for the information for which you raise FERPA. Section 552.114
excepts from disclosure student records at an educational institution funded completely or
in part by state revenue. This office generally applies the same analysis under
section 552.114 and FERPA. Open Records Decision No. 539 (1990).

Information must be withheld from required public disclosure under FERPA only to the
extent “reasonable and necessary to avoid personally identifying a particular student.”
See Open Records Decision Nos. 332 (1982), 206 (1978). We have reviewed the submitted
information and agree that portions of the information are education records subject to
FERPA. We have marked the types of information that may reveal or tend to reveal
information about a student that must be withheld pursuant to FERPA.

?In Open Records Decision No. 634 (1995), this office concluded that (1) an educational agency or
institution may withhold from public disclosure information that is protected by FERPA and excepted from
required public disclosure by sections 552.026 and 552.101 without the necessity of requesting an attorney
general decision as to those exceptions, and (2) an educational agency or institution that is state-funded may
withhold from public disclosure information that is excepted fromrequired public disclosure by section 552.114
asa “student record,” insofar as the “student record” is protected by FERPA, without the necessity of requesting
an attorney general decision as to that exception. As you have a requested an opinion from this office on the
applicability of FERPA to the requested information in this case, we will address your FERPA claim.
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You assert that the information includes medical records that are confidential under the
Medical Practice Act (the “MPA”). See Occ. Code § 159.002. Some of the records at issue
are medical records, access to which is governed by the MPA, chapter 159 of the
Occupations Code. Section 159.002 of the MPA provides:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(b), (c). A medical record does not include a billing record. See id.
§ 159.001(2). The medical records must be released upon the patient’s signed, written
consent, provided that the consent specifies (1) the information to be covered by the
release, (2) reasons or purposes for the release, and (3) the person to whom the information
isto bereleased. Id. §§ 159.004, .005. Section 159.002(c) also requires that any subsequent
release of medical records be consistent with the purposes for which the governmental body
obtained the records. Open Records Decision No. 565 at 7 (1990). Medical records may be
released only as provided under the MPA. Open Records Decision No. 598 (1991). We
have marked the documents to show which are medical records subject to the MPA.

You raise section 552.117 for certain information about school district employees.
Section 552.117 may also be applicable to some of the submitted information.
Section 552.117 excepts from disclosure the home addresses and telephone numbers, social
security numbers, and family member information of current or former officials or employees
of a governmental body who request that this information be kept confidential under
section 552.024. Whether a particular piece of information is protected by section 552.1 17
must be determined at the time the request for it is made. See Open Records Decision
No. 530 at 5 (1989). Therefore, the school district may only withhold information under
section 552.117 on behalf of current or former officials or employees who made a request
for confidentiality under section 552.024 prior to the date on which the request for this
information was made. For those employees who timely elected to keep their personal
information confidential, the school district must withhold the employees’ home addresses
and telephone numbers, social security numbers, and any information that reveals whether
these employees have family members. The school district may not withhold this
information under section 552.117 for those employees who did not make a timely election
to keep the information confidential. We have marked the information subject to
section 552.117 if the school district determines the employee timely complied with
section 552.024.
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If the school district determines that the employee has not timely complied with
section 552.024, or if the information includes the social security number of an individual
who is not a school district employee, as we believe is the case for one of the social security
numbers in the submitted file, we consider whether the social security numbers are
confidential under federal law.? Social security numbers may be withheld in some
circumstances under section 552.101 of the Government Code. A social security number or
“related record” may be excepted from disclosure under section 552.101 in conjunction with
the 1990 amendments to the federal Social Security Act, 42 U.S.C. § 405(c)(2)}(C)(viii)(D).
See Open Records Decision No. 622 (1994). These amendments make confidential social
security numbers and related records that are obtained and maintained by a state agency or
political subdivision of the state pursuant to any provision of law enacted on or after
October 1, 1990. See id. We have no basis for concluding that any of the social security
numbers in the file are confidential under section 405(c)(2)(C)(viii)(I), and therefore
excepted from public disclosure under section 552.101 on the basis of that federal provision.
We caution, however, that section 552.352 of the Public Information Act imposes criminal
penalties for the release of confidential information. Prior to releasing any social security
number information, you should ensure that no such information was obtained or is
maintained by the school district pursuant to any provision of law, enacted on or after
October 1, 1990.

We next consider your section 552.130 claim. Section 552.130 provides in relevant part:

(a) Information is excepted from the requirement of Section 552.021 if the
information relates to:

(1) amotor vehicle operator’s or driver’s license or permit issued by
an agency of this state; [or]

(2) a motor vehicle title or registration issued by an agency of this
state].]

Gov’t Code § 552.130. You must withhold the Texas driver’s license and license plate
numbers under section 552.130.

Finally, we note that the submitted information contains insurance policy numbers that are
subject to section 552.136 of the Government Code. The Office of the Attorney General will
raise mandatory exceptions, but ordinarily will not raise other exceptions. Open Records
Decision Nos. 481 (1987), 480 (1987), 470 (1987). Section 552.136 provides in relevant
part:

3The Office of the Attorney General will raise mandatory exceptions like sections 552.101on behalf of
a governmental body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),
480 (1987), 470 (1987).
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(a) In this section, "access device" means a card, plate, code, account number,
personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Gov't Code § 552.136. The marked insurance policy numbers are excepted from disclosure
pursuant to section 552.136 of the Government Code.

In summary, for those employees who timely elected to keep their personal information
confidential, the school district must withhold the employees’ home addresses and telephone
numbers, social security numbers, and any information that reveals whether these employees
have family members. The school district must withhold the information we have marked
as protected from disclosure under FERPA, section 31306 of title 49 of the United States
Code and section 382.405 of title 49 of the Code of Federal Regulations, sections 552.130
and 552.136 of the Government Code, and the MPA. Based on section 405(c)(2)(C)(viii)(I)
of the Social Security Act, the school district must withhold the social security numbers not
covered by section 552.117, if the numbers were obtained or are maintained pursuant to any
provision of law, enacted on or after October 1, 1990. The school district must withhold the
accident report under section 550.065(b) of the Transportation Code.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days. Id.
§ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
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general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on
the statute, the attorney general expects that, within 10 calendar days of this ruling,
the governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

Assistant Attorney General
Open Records Division

KH/seg
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Ref: ID# 205528
Enc: Submitted documents

c: Mr. Robert Anderson
1072 Rainbow Drive
Spring, Texas 78070
(w/o enclosures)






